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REPLY BRIEF
This reply brief will point out that the arguments made by Myers are misdirected
but even further show that the orders of the lower Court in this case were erroneous.
ARGUMENT
POINT L THE NOTICE OF INTEREST FILED BY ALLAN G. BIRCH WAS
FULLY AUTHORIZED BY UTAH LAW.
The evidence in the case shows that when Allan Birch learned that Bernard J.
Myers was attempting to sell the home of his deceased wife, Eva L. Myers, located at
3598 Blackhawk Drive, West Valley City, Salt Lake County , Utah he filed for record in
the office of the Salt Lake County Recorded a Notice of Interest recorded August 15,
2007 (R.262) attached as Exhibit "A". Prior to her death, Eva L. Myers had conveyed her
residence to a Trust on November 29, 2005. A copy of the Warranty Deed is attached as
Exhibit "B".
This leads to a further review of that portion of the trust that provides for the
distribution of her assets upon the death of both Eva L. Myers and Bernard J. Myers. It
reads:
IMPORTANT! DIVISION OF ASSETS/PROPERTY.
1. Assets/property of EVA L. MYERS (EVA L.
BIRCH). The four children of Eva L. Myers (Eva L. Birch),
to wit: Allan G. Birch, Glenn L. Birch, James B. Birch and
Lanny A. Birch, shall share equally shares (25% each) all of
the following assets/property:
(1) The Home Residence located at 3598 Blackhawk
Drive, West Valley City, Salt Lake County, Utah 84120 (the
"Home"). The Home has a legal description of Lot 83,
1

WESTERN ACTRES SUBDIVISION NO. 2, according to
the official plat thereof, recorded in the office of the County
Recorder of Salt Lake County, Utah. Tax Parcel Number
15321030140000.
(2) All accounts such as bank accounts, savings and
checking accounts, etc. that are in her name only (either
Myers or Birch) and were in her name before the Trust was
created."
Allan G. Birch is not trying to create a lien or encumbrance on the property, he
already has a beneficial interest and is merely protecting that interest from those who are
attempting to steal the home. When Bernard and Eva Myers signed the trust and she
deeded the home to the trust, both constituted Allan G. Birch and his brothers as
beneficial owners of that home with full power to protect that interest from those who
would convert that home to their own use and benefit.
The trust clearly points out that the Black Hawk real property residence is to be
distributed to the sons of Eva L. Myers upon the death of both Eva L. Myers and Bernard
J. Myers. The surviving spouse is obligated to maintain that property throughout his or
her lifetime.
Following the death of Eva L. Myers, Bernard J. Myers attempted to sell the
property. The trust did not authorize this action because a vested interest had already
been granted to Allan G. Birch and his brothers. They had a right to protect that interest
and Birch did so by filing a Notice of Interest.
In the chapter of the code covering the subject of wrongful liens there are certain
definitions, §38-9-1(4) "Record Interest Holder" is a person who owns or possesses a
present, lawful property interest in certain real property, including an owner, title holder,
2

mortgagee, trustee, or beneficial owner and whose name and interest in that real property
appears in the county recorder's records for the county in which the property is located. A
review of the records would show that a Warranty Deed was recorded to the Blackhawk
property conveying the property to Bernard J. Myers and Eva L. Myers, co trustees of the
Bernard J. Myers and Eva L. Myers Revocable Living Trust on November 29, 2005 (A
copy of the deed is attached as Exhibit "B").
Reference is made to §38-9-1(6) under definitions which reads:
"(6) "Wrongful lien" means any document that purports to
create a lien, notice of interest, or encumbrance on an owner's
interest in certain real property and at the time it is recorded or filed
is not:
(a) expressly authorized by this chapter or another state or federal
statute;
(b) authorized by or contained in an order or judgment of a court
of competent jurisdiction in the state; or
(c) signed by or authorized pursuant to a document signed by the
owner of the real property, (emphasis applied)"
Bernard J. Myers is not the "owner" of the real property, but was a co-trustee
under the trust. The trust is the owner of the real property. When he signed the trust he
gave Allan G. Birch a legal right to protect his (Allan's) beneficial interest in the
residence.
See the Notice of Interest of Real Property recorded by Allan G. Birch on August
15, 2007 (R. 262). Any reasonable title search would ask for and receive a copy of the
trust and that would lead to a review of Article 6 (See R. 283) which specifically provided
that the four (4) sons of Eva L. Myers (one now deceased) would receive the Blackhawk
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property in equal shares and also bank accounts that are in her name only and were in her
name before this trust was created.
Allan G. Birch filed a response to the Petition to Nullify Wrongful Lien on
October 11, 2007.
Following the Minute Order ruling that the Notice of Interest was a wrongful lien,
Birch filed a Motion for Reconsideration and a Motion to Strike Proposed Findings
(never mentioned by Myers in his Brief) on November 15, 2007.
The final order granting the Petition to Nullify the Lien was entered by the Court
on April 7, 2008 (the final order was not granted by the Court until after the action had
been tried).

We turn now to the issue of whether the Petition to remove the lien complied with
the statutory requirements.
The Petition to Nullify Wrongful Lien (R. 131) was signed on the 26th day of
September, 2007 by Matthew Cook, one of the attorneys representing Bernard J. Myers.
It is not signed by Myers and it is not verified as all other Court petitions in this state must
be.
The statute §38-9-7 U.C.A. (Utah 1953) provides as follows:
"38-9-7. Petition to nullify lien -- Notice to lien
claimant — Summary relief-- Finding of wrongful lien —
Wrongful lien is void.
(1) Any record interest holder of real property against
which a wrongful lien as defined in Section 38-9-1 has been
recorded may petition the district court in the county in which
4

the document was recorded for summary relief to nullify the
lien.
(2) The petition shall state with specificity the claim that
the lien is a wrongful lien and shall be supported by a sworn
affidavit of the record interest holder.
(3) (a) If the court finds the petition insufficient, it may
dismiss the petition without a hearing.
(b) If the court finds the petition is sufficient, the court
shall schedule a hearing within ten days to determine whether
the document is a wrongful lien.
(c) The record interest holder shall serve a copy of the
petition on the lien claimant and a notice of the hearing
pursuant to Rules of Civil Procedure, Rule 45 Process."
The Petition to Nullify Wrongful Lien was filed September 26, 2007. Notice of
Hearing was not served with the Petition and was not served on Birch. These documents
were served only on counsel for Birch. It is apparent that the specific terms of the statute
were not complied with by Myers.
The Utah case of Paar v. Stubbs, 117 P.3d 1079 (Utah App. 2005) speaks directly
to the issues involved in this case. It reads in part:
CC|

([7 Subsection 3(c) establishes that a petitioner "shall
serve a copy of the petition on the lien claimant and a notice
of the hearing pursuant to Rules of Civil Procedure, Rule 4."
Utah Code Ann. § 38-9-7(3)(c). The scope and effect of the
duty created in this subsection is controlled by two
straightforward and common words. First, the Legislature
choose to use the word "shall" in establishing the effect of the
duty. "Shall" is commonly understood to create a mandatory
condition, see Pugh v. Draper City, 2005 UT 12,p 13, 519
Utah Adv. Rep. 9 (stating that the use of "shall" in a statute is
" 'usually presumed mandatory and has been interpreted as
such previously in this and other jurisdictions5 " (quoting
Board of Educ. v. Salt Lake County, 659 P.2d 1030, 1033
(Utah 1983))), and we have been presented with no reason to
deviate from this common understanding in this case. Thus,
any duty described in subsection 3(c) is mandatory."
5

and
"We conclude that under the nullification statute (See
Utah Code Ann. §38-9-7) a Petitioner has a duty to serve both
notice of the hearing and a copy of the nullification petition
on a lien claimant in a lien nullification case. Here the Paar's
fail to discharge as duties; the trial court was not vested with
jurisdiction over Stubbs"
The so called petition in this case was signed by the attorney for Myers, not
verified and not served upon Allan G. Birch. Thus, Myers did not comply with the
specific mandate of the statute and jurisdiction over Birch does not exist.
The Birch's have addressed the issues raised by Myers in the matter of the alleged
wrongful lien and have shown, (1) It is not a wrongful Lien and (2) it is faulty because it
did not comply with the statutory requirements.
However, a more important point is that the statute was amended in 2008 stating
that Notices of Interest are not subject to the statute if filed before May 5, 2008 and
therefore the claims of Myers on that point are moot; the Petition must be dismissed; and
Appellants awarded their attorneys fees.

As mentioned above §38-9-2 was amended by the legislature effective May 5,
2008. The statute reads:
"38-9-2. Scope,
(1) (a) The provisions of Sections 38-9-1, 38-9-3, 38-9-4,
and 38-9-6 apply to any recording or filing or any rejected
recording or filing of a lien pursuant to this chapter on or after
May 5, 1997.
(b) The provisions of Sections 38-9-1 and 38-9-7 apply to
6

all liens of record regardless of the date the lien was recorded
or filed.
(c) Notwithstanding Subsections (l)(a) and (b)y the
provisions of this chapter applicable to the filing of a notice
of interest do not apply to a notice of interest filed before May
5, 2008. (emphasis added).
(2) The provisions of this chapter shall not prevent a
person from filing a Lis pendens in accordance with Section
78B-6-1303 or seeking any other relief permitted by law.
(3) This chapter does not apply to a person entitled to a
lien under Section 38-1-3 who files a lien pursuant to Title 38,
Chapter 1, Mechanics' Liens."
The Allan Birch Notice of Interest was recorded August 15, 2007. The Notice of
Appeal was filed May 7, 2008 (R. 691-692) preserving jurisdiction in this Court.
On page 20 of his Brief, Myers attempts to have this Court hold that the claim
language of the amendment to §38-9-1 is merely restating the fact that a Notice of Interest
is a wrongful lien and the statute is merely making it explicitly clear that a Notice of
Interest is a wrongful lien. Somehow, Myers hopes that the provisions of 38-9-1(c)
(amendment) have no meaning whatsoever and may be ignored. This is not the case. The
statute clearly and unmistakably states that a Notice of Interest filed before May 5, 2008
(the effective date of the amendment) is not a wrongful lien. This court has a duty to
carry out the provisions of the amendment and hold that the Notice of Interest filed prior
to May 5, 2008 is not subject to the act. The language of the amendment is not
ambiguous and does not require further interpretation . Myers does not address that fact
and is attempting to have this Court put an unwarranted spin on the amended statute.

7

POINT II. THE BIRCH MOTION TO DISMISS SHOULD HAVE BEEN
GRANTED BECA USE THERE ARE NO PROBA TE ASSETS.
On the 16th day of November, 2007, Birch's filed a motion in the lower Court to
dismiss the application of Bernard J. Myers for formal appointment of Personal
Representative. This motion was based upon the fact that Eva L. Myers, on the date of
her death, did not leave any estate that is subject to the probate laws of Utah.
This motion (attached hereto as Exhibits UC") was supported by a Memorandum
(attached hereto as Exhibits "D") filed with the motion, the testimony of Bernard J.
Myers, Answers to Interrogatories (R. 384) and Affidavit of Allan G. Birch (attached as
Exhibits "E").
The only matters of property that have ever been mentioned by Myers in this case
is:
1. Scottrade Brokerage Account.
2. Life Investment Insurance Annuity.
3. Furnishings and fixtures.
The Affidavit of Allan G. Birch, which was not challenged by Myers states that the
Scottrade Brokerage Account is an account belonging to Eva L. Myers before she and
Bernard J. Myers were married and that before she died she closed the account and gifted
the proceeds to Allan G. Birch. The Life Investment Insurance Annuity is an insurance
contract. Following the death of Eva L. Myers the entire proceeds of the insurance
contract were paid to Allan G. Birch because he was the beneficiary. He divided the

8

amount between himself and his two (2) brothers. The furnishings and fixtures were
gathered up and disposed of by Myers shortly following the death of Eva L. Myers.
Simply stated, there are no probate assets.
The Motion to Dismiss was denied without prejudice by the lower Court and
eventually denied with prejudice.
The only issue raised by Myers is that no one had been appointed Personal
Representative and they could not complete their inventory or find assets until that
appointment was complete. However, to this date, no one has been able to show that
there are any probate assets.
POINT III. THE COURT ERRED IN SETTING ASIDE THE STIPULATION
AND ORDERRELATIVE TO THE SALE OF THE BLACKHAWK PROPERTY.
The Court in this case ordered the parties to mediate. Retired Justice Gordon Hall
was engaged by the parties to mediate the case.
The mediation proceeding was conducted by Judge Hall but it did not result in a
settlement.
Shortly after the mediation concluded, Judge Hall contacted counsel for Birch's
and suggested a solution to the problem. He saw correctly that the only asset in the case
was the Blackhawk property. He suggested to counsel that the Blackhawk property be
sold and that the proceeds be deposited into an account that could only be withdrawn on
the signature of one of the Birch brothers and the son of Bernard J. Myers. It could only
be withdrawn if Myers were in need. At the present time, fytyers is not in need. He has

9

The settlement proposed by Justice Hall and adopted by both parties and approved
by the Court was a sensible way to provide for the care of Bernard J. Myers and
distribution of remaining proceeds of sale.
On the 25th day of March, 2008, Birch's filed a Motion for Summary Judgment
seeking to have the Blackhawk property transferred to them.
As indicated, the case was tried April 1, 2008. Essentially, the Court granted all of
the relief requested by Myers including the relief requested in the Motion for Summary
Judgment which was filed too late. Thus, Myers had obtained the power to sale and deal
with the Blackhawk properly and use the proceeds in any manner he saw fit and secured
the release of both the Notice of Interest and the Lis Pendens without trial.
The Birchs simply did not have time between the date the Motion for Summary
Judgment was filed and the trial of the case to properly prepare.
The Court erred in granting the Motion for Summary Judgment and the Order of
the Court in that regard must be reversed. In Dove v. Cude, 710 P.2d 170 (Utah 1985) the
Court stated:
"We have previously stated that "[pjarties are bound by
their stipulations unless relieved therefrom by the court,
which has the power to set aside a stipulation entered into
inadvertently or for justifiable cause." First of Denver
Mortgage Investers v. Zundel, Utah, 600P.2d52L 527 (1979)
(citations omitted) (emphasis added). It is unlikely that a
stipulation signed by counsel and filed with the court was
entered into inadvertently. Further, although the trial court has
certain discretion in providing relief from a stipulation, if
timely requested, see Klein v. Klein, Utah, 544 P.2d 472, 476
(1975), "[o]rdinarily, courts are bound by stipulations
between parties." Zundel 600 P.2d at 527 (citations omitted).
11

retirement income of over $3,000.00 per month. He also owns a new home, which he
paid for out of his savings. On his death, the remainder of the sale proceeds would be
distributed to the three (3) Birch brothers in equal shares in accordance with the trust.
This settlement was acceptable to counsel for both parties and this Stipulation was
presented in open Court to the lower Court judge. It was accepted by the lower Court
judge and this resulted in a written order of approval (R. 494-495). The Order states:
4. The property located at 3598 Blackhawk Drive,
West Valley City, Salt Lake County, Utah 84120 and more
particularly described as follows: Lot 83, WESTERN ACRES
SUBDIVISION NO. 2, according to the official plat thereof,
recorded in the office of the County Recorder of Salt Lake
County, Utah and with a
Tax Parcel Number of
15321030140000 shall be sold; and,
5. The proceeds of the sale described in paragraph 4
shall be placed in an interest bearing account in the joint
names of Gary Myers and Allan Birch and distributions from
such account be made only pursuant to a joint stipulation of
the parties or further order of the Court for the benefit of
Bernard Myers.
The Court will note that this Order was signed on March 3, 2008. Trial of the case
commenced April 1, 2008 (R. 672).

In order to sell the property, it was necessary that the Birch Notice of Interest and
Lis Pendens be released. This was immediately done at the time the Order was entered.
Thus, Birchs had performed on the Stipulation. They were now at prejudice. However,
Myers then filed a Motion for Summary Judgment.
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In this case, there is no indication that the trial court found as
a matter of fact that plaintiff did not understand or agree to
the stipulation; nor did the trial court ground its decision to
permit withdrawal of the stipulation on any legal or equitable
basis. Klein, 544 P.2d at 476.(fn2) In the absence of any
articulated "justifiable cause," Zundel, 600 P.2d at 527, we
must reverse the withdrawal of the stipulation."
There is nothing in this record to indicate that the Court reversed the stipulation of
the parties because of inadvertence or justifiable cause and further there is nothing in the
record to show that the Court acted on any "legal" or "equitable" basis.
POINT IV. THE COURT ERRED IN REFUSING TO ALLOW THE
TESTIMONY OF DEE HORN, RN AND HEATHER BITTINGER, CSW.
A matter of the testimony of these two health care providers has been adequately
examined and discussed in the initial Appellant Brief.
POINT V. THE BIRCH CLAIM THAT BERNARD J. MYERS REMOVES
$7,526.72 FROM EVA L. MYERS ACOUNT IS AN ISSUE IN THIS CASE THAT
WAS NOT ADDRESSED BY THE LOWER COURT AND IS PRESER VED ON
APPEAL.
The only property placed in trust was the home on Blackhawk Drive that Eva L.
Myers had owned and paid for before the marriage. A review of the trust will show that
there are no other assets placed in the trust by either party.
Examination of the testimony of Bernard J. Myers, which is lengthy, is somewhat
incoherent will show that they kept their property separate and neither Eva nor Bernard
attempted to make any use of the others property. At the time of the death of Eva, she
had two (2) account items in the Chase Bank totaling $7,526.72.
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Shortly after Eva L. Myers died, all of the money was removed from the account
by Bernard J. Myers.
The testimony of Bernard J. Myers concerning the Blackhawk property is as
follows:
"THE WITNESS: It seems like I had it already. But I
didn't have nothing to do about getting the property.
Somebody told me I had it.
THE COURT: I understand.
THE WITNESS: ... I went there and they said, "You
own it, but we need three death certificates" so they told me
where to go to get them. And I came back and gave them to
them. And they gave one to the tax people and one to the title
people and they kept one. And all three of them said I owned
the house.
And I say, "I don't want the house. I don't want to live
here".
THE COURT: Thank you.
THE WITNESS: and that - that's - that's the whole
cheese as I know it.
THE COURT: Thank you."
As to the account of Eva L. Myers, Bernard J. Myers testified as follows:
"THE WITNESS: Well, I'm not sure, anyways. I
know I took some money out and I was told Mario, in the
chase bank was doing a lot of telling me things.
By MR. Garrett: Who was what?
Answer: Mario. Is an assistant manager of the Chase
Bank. Who was doing a lot of instructing me on - on things
that was going on.
Q. Ok. Now, what did you do with the money you got
out of the account?
An. I guess I spent it.
Q. For what?
A. I don't know. Probably graham crackers, for all I
know.
MR GARRETT: That's all. " (Tr. 296)

13

Mr. Myers tells us, first of all, that he does not want the Blackhawk property and
secondly, he says that the bank accounts in the amount of $7,526.72 was an account
belonging to Eva L. Myers. He also says that he took the money and spent it.
The clear testimony on these matters from Mr. Myers is that he got the money and
the lower Court did not rule on that issue (R. 683).
Bernard J. Myers got away with an account belonging to Eva L. Myers in the
amount of $7,526.72 and has never accounted for that amount. That is an issue before
this Court and must be tried before a lower Court.
These Court may not be reminded that the trust provides upon the death of the
parties as follows:
(2) All accounts such as bank accounts, savings and
checking accounts, etc. that are in her name only (either
Myers or Birch) and were in her name before the Trust was
created." would go to her sons.
POINT VI. THE ISSUES IN THE BRICH COMPLAINT WERE NOT
MOOTED BY THE ORDER OF SALE AND THE CLAIM OF THE BIRCH
BROTHERS FOR ERROR INDISMISISNG THE COMPLAINT DOES NOT LACK
MERIT.
It is interesting to note that the brief of Myers makes the following statement:
"As held by the district court, the Order of Sale
mooted claims two and three of the Birch Complaint because
the Birch brothers agreed the Blackhawk property could be
sold by Bernard, as trustee of the trust, therefore it became
clear that Bernard had express authority to sale the
Blackhawk property and a claim for conversion could not
proceed."
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Bernard did not have express authority to sell the Blackhawk property. The
Stipulation was that it would be sold by he and the Birchs and the proceeds placed in a
special account. The Court entered an order to that effect but after the trial, the Court
modified the Order to say that Bernard J. Myers could sale the property and do with the
proceeds as he wished according to the trust.
The order of sale was only agreed to by the Birch brothers if the sale proceeds
were placed in an account subject to withdrawal only upon the signature of Myers son and
one of the Birch brothers. The district court cut the life out of that Stipulation.
The statement in Myers brief that Birch brothers agreed that the property could be
sold by Myers is a blatant misstatement.
The findings of the Court in this regard should be reversed.
POINT VII. THE BIRCH BROTHERS APPEAL IS NOT FRIVOLOUS.
In this point Myers relies upon an Affidavit relating to the "Notice of Interest".
Myers declines to address the fact that the legislature amended the wrongful lien
statute and provided that a Notice of Interest filed before May 5, 2008 is not subject to the
wrongful lien statute and therefore everything stated by Myers in that regard is annulity
and should be ignored.
Birch presented adequate evidence through the record to show that Myers is
incompetent. The evidence of Ms. Horn and Ms. Bittinger should have been allowed.
Adequate law supports this position (See the initial Brief of Birch). Other than that stated
above, Myers presents no law and no facts (merely conclusions) that the Appeal is
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frivolous. This point of Myers is without a legal basis and should be ignored by this
Court.
POINT VIII, IX, X.
The three (3) points referred to all relate to Myers claim that he is entitled to
attorneys fees and damages according to the statute.
The statute, having been amended to eliminate a "Notice of Interest" renders all
three issues moot. Attorneys fees and damages must not be awarded (except Birchs).
CONCLUSION
This Court must reverse the Findings, Conclusions and Judgments of the lower
Court in this case because the legislature has removed the "Notice of Interest" from the
wrongful lien statute rendering all of the arguments of Myers invalid.
The Complaint of Birchs against Myers must be reinstated and tried before the
lower Court on issues of sale of the Blackhawk property and conversion.
Myers concedes the Blackhawk property has been sold and refuses to account for
the proceeds.
Myers admits that he removed the money from Eva L. Myers bank account and
spent it. Pursuant to the trust, that money should still be in that account and should
remain there until he dies and then transfer to her sons.
The Order appointing Bernard J. Myers as Personal Representative of the Estate of
Eva L. Myers must be reversed and his petition dismissed because there are simply no
probate assets to be administered and Myers, to this point in time, has not suggested that
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there are any such assets.

.

J*'
RESPECTFULLY SUBMITTED this } % _ day of January, 2009.
GARRETT & GARRETT

,: / ^ U

By:

XU>\

Edward M. Garrett
Attorney for Appellants
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Matthew D. Cook
Parsons, Behle & Latimer
201 South Main, #1800
Salt Lake City, Utah 84111
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EXHIBIT A

Ec'O^ - lr22~ P? - 3:1? 2
GARY lil- O T T
RECORDED 5HLT L 4 E COUNT*/- UTri
fcHIEEN > ELLIS

WHEN RECORDED MAIL TO:
Bernard J. Myers
3598 Blackhawk Drive
West Valley City, Utah 84120

233! '-: 4550 ¥
06DEH UT 84401
3.': E W . DEPUTY - MI 1 P.

WARRANTY DEED
Eva L. Birch,
Grantors, of 3598 Blackhawk Drive, West Valley City, Salt Lake County, Utah, hereby conveys and
warrants to:
Bernard J. Myers sad Eva L. Myers, Co-Trustees,
The Bernard J. Myers and Eva L. Myers Revocable Living Trust,
Dated the stj Day of fjo ue^A i> etr, 2005,
Grantees, of 3598 Blackhawk Drive, West Valley City, Utah 84120, for the sum of TEN AND NO/100
DOLLARS, and other good and valuable consideration the following described tract of land in Salt
Lake County, State of Utah:
Lot 83, WESTERN ACRES SUBDIVISION NO. 2, according to the official plat thereof,
recorded in the office of the County Recorder of Salt Lake County, Utah.
Tax Parcel Number 15321030140000
Witness, the hand of said Grantor(s) this 2$

<?Ar<t^
iS
Eva L. Birch

day of / W is &t4<i h(?r~, 2005.

%&s

STATE OF UTAH
SS
COUNTY OF SALT LAKE )
On the Uf, day of fj&i/&i>i4 h&h*"
, 2005, personally appeared before me Eva L.
Birch, the signer(s) of the within instrument, who duly acknowledgedtome that they executed the
same.

/M^\

(j?(/£3&&§\

III i a l i # }°l

DEANS ELLIS
ftcwwoue

NOTARY P

SWE OFUTAH

3°5 C ArJ\ 0'J ROAD

^jfeHA,^/

CUO&N, UT 84404

VillV''''

COMiti UP 07-30-2006
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EXHIBIT "B

10194876
08/15/2007 03:44 PH $ i O
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GARY

W-

OTT

RECORDER, SALT LAKE COUNTY,
ALLAH 6 BIRCH
2122 l.j LIHDSAY DR

WHEN RECORDED MAIL TO:
Allan G. Birch
2122 West Lindsay Drive
West Valley City, Utah 84119

WC
BY:

UT 8 4 ! 19
ZJM, DEPUTY - all 1 P.

NOTICE OF INTEREST IN REAL PROPERTY
The undersigned Allan G. Birch, claims and asserts an interest in the follow tract of
described real property situate in Salt Lake County, State of Utah, to wit:
Lot 83, WESTERN ACRES SUBDIVISION NO. 2, according to
the official plat thereof, recorded in the office of the County
Recorder of Salt Lake County, Utah.
Tax Parcel Number 15321030140000
The interest of Allan G. Birch is that of heir and named personal representative of the
said Eva L. Myers under her last will and testament and successor trustee of the Bernard J.
Myers and Eva L. Myers Revocable Living Trust.
DATED this 15-thin day of August, 2007.

Allan G. Birch

0* Zl

STATE OF UTAH

)
: ss.
County of Salt Lake )
On the 15th day of August, 2007, personally appeared before me, Allan G. Birch, the
r ^pnpr r>fthf> ffnygming Notice of Interest in Real Property, who duly acknowledged to me that he
he oan¥P TARYPUB uc
; i i C gfiWfeD M. GARRETT
2091 E. 1300 S. #201
SALT LAKE CITY, UT 84108
MY COMMISSION EXPIRES
SEPTEMBER 7,2007
STATE OF UTAH

My Commission Expires:

*7l

Notary Public
Residing in: _

-"V

EXHIBIT C

' T>

01 NOV £0 W10M6
Edward M. Garrett, #1163
GARRETT & GARRETT
2091 East 1300 South, Suite 201
Salt Lake City, Utah 84108
Telephone: (801) 581-1144
Facsimile: (801) 581-1168
IN THE THIRD JUDICIAL DISTRICT COURT
IN AND OF SALT LAKE COUNTY, STATE OF UTAH
IN THE MATTER OF THE ESTATE OF:

MOTION TO DISMISS

EVA L. MYERS,
Deceased.

PROBATE NO. 073901141

Objectors move the Court to dismiss the application of Bernard J. Myers for Formal
Appointment of Personal Representative upon the grounds and for the reasons that Eva L. Myers
did not leave any estate upon her death that is subject to probate under the laws of Utah.
This Motion is supported by a Memorandum filed herewith, testimony of Bernard J.
Myers, Answers to Interrogatories and Affidavit of Objector, Allan G. Birch.
DATED this / fo day of November, 2007.
1~
Edward M; Garrett

CERTIFICATE OF MAILING
I hereby certify that on this M!_ day of November, 2007,1 caused a true and correct copy
of the foregoing MOTION TO DISMISS to be mailed, first class, postage prepaid to the
following:
Kent B. Alderman
Matthew D. Cook
Parsons, Behle & Latimer
201 South Main, #1800
Salt Lake City, Utah 84111
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EXHIBIT "D

Edward M. Garrett, #1163
GARRETT & GARRETT
2091 East 1300 South, Suite 201
Salt Lake City, Utah 84108
Telephone: (801) 581-1144
Facsimile: (801) 581-1168
IN THE THIRD JUDICIAL DISTRICT COURT
IN AND OF SALT LAKE COUNTY, STATE OF UTAH
IN THE MATTER OF THE ESTATE OF:

MEMORANDUM IN SUPPORT OF
MOTION TO DISMISS

EVA L. MYERS,
Deceased.

PROBATE NO. 073901141

This Memorandum is in Support Motion to Dismiss by Objectors, Allan G. Birch, Glenn
L. Birch and James Birch.
FACTUAL BACKGROUND
1. Eva L. Myers died at the age of 85 on May 29,2007 and was a resident of Salt Lake
County, Utah on the date of her death.
2. Prior to the death of Eva L. Myers, she and Bernard J. Myers, the applicant herein,
were husband and wife. They were married for approximately eight (8) years before the death of
Eva L. Myers.
3. On the 27 day of November, 2005, a Trust Agreement was entered into between
Bernard J. Myers and Eva L. Myers.

?><2>2-

4. Although the parties, to the trust, indicated that they were going to transfer all of their
assets into the trust, this did not occur.
5. The only property that was transferred to the trust was the Blackhawk property
located at 3598 Blackhawk Drive, West Valley City, Salt Lake County, Utah. This residence was
owned by Eva L. Myers before the marriage and was conveyed to the trust by Warranty Deed on
the day the Trust was executed.
6. The subject matter of the trust is a lawsuit filed by Allan G. Birch, Glenn L. Birch and
James Birch against Bernard J. Myers and several John Does. This lawsuit is entitled ALLAN
G. BIRCH, GLENN L. BIRCH, JAMES BIRCH v. BERNARD J. MYERS, Individually and as
Named Trustee of the Bernard J. Myers and Eva L. Myers Revocable Living Trust and John Does
1-4, Case No. 070913916 pending before this Court - Judge Toomey.
7. The issue in this numbered case is whether Bernard J. Myers is mentally competent to
serve as Personal Representative.
8. The further issue is whether there is any property of Eva L. Myers that is subject to
the jurisdiction of this Probate Court.
The argument below will show that there are no probate assets and this case must
therefore be dismissed.
ARGUMENT
1. The Court is directed to the Interrogatories and Answers signed by Bernard Myers on
the 20th day of October, 2007. Interrogatory No. 5 and the answer thereto reads as follows:

2

3fc3

"INTERROGATORY NO. 5: List separately and in detail, each
item of property real and personal that you claim comprises the
probate Estate of Eva L. Myers (Eva L. Birch).
ANSWER TO INTERROGATORY NO. 5: Since no personal
representative has been appointed as yet and no inventory has been
prepared for Eva L. Myers' estate, it is impossible to completely
detail those items of real or personal property that would comprise
Eva L. Myers probate estate. Notwithstanding the foregoing, such
property would include all of the property described in the
Declaration of Intent of Bernard J. Myers and Eva L. Myers
Revocable Living Trust as being transferred to the Trust which has
not been either deeded or titled to the Trust or was held outside of
the Trust in Eva Myers' name or her benefit as of Eva Myers' date
of death. At this time, subject to further discovery, we believe the
following assets would constitute part of the probate estate of Eva
L. Myers:
1. Scottrade brokerage account No. 17704474.
2. Life Investors Insurance Annuity.
3. All furniture and furnishings, jewelry, clothing and
other personal property located in the home at 3598
Blackhawk Drive, West Valley City, as of the date of
death."
The only estate claimed by Bernard J. Myers is 1. Scott Trade Brokerage Account
#17704474; 2. Life Investors Insurance Annuity; and 3. All furniture and furnishings, jewelry,
clothing and other personal property located in the home at 3598 Blackhawk Drive, West Valley
City, State of Utah.
2. Allan G. Birch has filed an Affidavit with this motion which fully answers the claims
of Bernard J. Myers as to any probate estate of Eva L. Myers.
3. The Scott Trade Brokerage Account. This account was owned by Eva L. Myers
before she married Bernard J. Myers. Shortly before her death, at a time when Eva L. Myers was
mentally competent, she closed the account and gifted the proceeds in the amount of $9,739.01 to
Allan G. Birch.
3

4. The Life Investors Insurance Annuity. The Affidavit of Allan G. Birch shows that the
life insurance annuity was owned by Eva L. Myers and that Allan G. Birch was the sole
beneficiary of the policy upon her death. The proceeds of the policy have been paid and divided
equally by Allan G. Birch to himself and his two brothers.
5. Jewelry, furniture, and personal effects. As shown by the Affidavit of Allan G.
Birch, all of the personal effects of his mother were divided between his two brothers and Gary
Myers and Jane Myers, son of Bernard J. Myers and the wife of Gary Myers. What was left was
hauled away by Bernard J. Myers, who testified as follows:
"A. I paid a heck of a lot to get it cleaned up. It was full
of, you know, of things that had to be removed; and I had to pay
people to do it, because I don't have a pick-up truck.
Q. When was this?
A. Well, that was right after she died."
CONCLUSION
This Motion and Memorandum together with the Affidavit of Allan G. Birch show that
there is no property of Eva L. Myers that is subject to the jurisdiction of this Court to be probated
by a personal representative. That being the case, the application of Bernard J. Myers, even if he
were mentally competent, must be dismissed.
RESPECTFULLY SUBMITTED this / 6

day of November, 2007.
GARRETT & GARRE

Edward M: Garrett

3B5

CERTIFICATE OF MAILING
I hereby certify that on this /(? day of November, 2007,1 caused a true and correct copy
of the foregoing MEMORANDUM IN SUPPORT OF MOTION TO DISMISS to be mailed, first
class, postage prepaid to the following:
Kent B. Alderman
Matthew D. Cook
Parsons, Behle & Latimer
201 South Main, #1800
Salt Lake City, Utah 84111
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EXHIBIT "E
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Edward M.Garrett, #1163
GARRETT & GARRETT
2091 East 1300 South, Suite 201
Salt Lake City, Utah 84108
Telephone: (801) 581-1144
Facsimile: (801) 581-1168
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IN THE THIRD JUDICIAL DISTRICT COURT
IN AND OF SALT LAKE COUNTY, STATE OF UTAH
IN THE MATTER OF THE ESTATE OF:

AFFIDAVIT OF ALLAN G. BIRCH

EVA L. MYERS,
Deceased.

PROBATE NO. 073901141

STATE OF UTAH

)
:ss.
COUNTY OF SALT LAKE )
Allan G. Birch, being first duly sworn says:
1. That he is one of the three (3) sons and heirs of Eva L. Myers, deceased.
2. Eva L. Myers died May 29, 2007 in Salt Lake County Utah.
3. Pending before this Court is an application by her surviving spouse, Bernard J. Myers,
to have himself appointed Personal Representative of her estate.
4. Affiant and his two brothers have filed objections to that application upon the ground
that Bernard Myers is not mentally competent to serve in that capacity.
5. For many years, Affiant has assisted his mother, Eva L. Myers, with their business
affairs and is well acquainted with all property that she owned.

6. Regarding the property that she owned, Affiant states:
a. Scott Trade Brokerage Account. This account was owned by Eva L. Myers before
she married Bernard J. Myers. Shortly before her death, at a time when Eva L.
Myers was mentally competent, she closed the account and gifted the proceeds in
the amount of $9,739.01 to Affiant.
b. Life Insurance Annuity. Affiant is aware that Kva L. Myers owned a life insurance
annuity prior to her death. Affiant was the sole beneficiary of the policy upon her
death. The proceeds of the policy have been paid to Allan G. Birch and divided
equally between himself and his two brothers (See letter attached hereto as
Exhibit "A").
c. Real Property at 3598 Blackhawk Drive, West Valley City, Salt Lake County,
Utah. This residence was owned by Eva L. Myers and was fully paid for before
her marriage to Bernard J. Myers. She deeded this property to a trust, established
by herself and Bernard J. Myers on the 29th day of November, 2005. Following
the death of Eva L. Myers, Bernard J. Myers purchased a home at 349 East
Mansfield Avenue, Salt Lake City, Utah and is now residing there. He has
abandoned the Blackhawk property and has no intention of returning. My
understanding is that the home should be conveyed to Affiant and his two brothers
from the trust.
d. Furniture and personal effects. After the death of Eva L. Myers, all of her
personal effects including jewelry and furniture were divided between Affiant and

2

his two brothers and Gary Myers and Jane Myers, son of Bernard J. Myers and the
wife of Gary Myers. What was left, was hauled away by Bernard J. Myers and
those employed by him.
e. Savings account. Following the death of Eva L. Myers, a savings account that she
had in her name at Chase Bank, has disappeared. It is believed to be in the
possession of Gary and Jane Myers, or subject to their control. It is believed that
is an account that was owned by Eva L. Myers prior to her marriage.
Listed above is all the property of Eva L. Myers. Eva L. Myers did not own any property
at the time of her death that is subject to probate and no one is holding property for her benefit.
h

i L

DATED this / 0 day of November, 2007.

Allan G. Birch

H
lis / / %
» day of November 2007
SUBSCRIBED and SWORN to before me this

1

Notary
Public ,
iNOiary ruonc
Residing in:

0$ S^ >*T* *201

lssiORt&xaaiKBS 2011
STATE OF U1
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CERTIFICATE OF MAILING
I hereby certify that on this JU_ day of November, 2007,1 caused a true and correct copy
of ti« foregoing AFFIDAVIT OF MXAN G. BIRCH
to be mailed, first class, postage prepaid to the following:
Kent B. Alderman
Matthew D. Cook
Parsons, Behle & Latimer
201 South Main, #1800
Salt Lake City, Utah 84111
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EH LIFE INVESTORS INSURANCE
C O M P A N Y

OF

A M E R I C A

Life Inviratofa Insurance Onipaay
of America
4335 Edgcwood Road NB
POBfr;*r3lS3
Ccdac Rapids, Iowa 52406-3183

August 17, 20 37
Allan Birch
2122 West Lindsay
Taylorville U'? 84119
RE;

Annuity lltuober O100TA00775

Dear Mr. Bird4 :
Thank you for the recent inquiry on the above listed non-qualified
annuity for E\a L Birch (deceased),
According to cur records, Allan G^ne Birch is the sole named
beneficiary on the above listed annuity. Per the policy provisions,
Allan Gene Birch is entitled to 100% of the policy*
Our records indicate that this policy was processed as a death claim
on August lf 2307. Following is the information:
Gross Amount:
Check Amount:
Check Issued T:>:

$88,380.14
$88r380*14
Allan G. Birch
2122 West Lindsay
Taylorsville UT 84119

Life Investors
Insurance Company of America is a member of the
Insurance Marketplace Standards Association
(IMSA)? an
organization
committed to h.\gh ethical marketplace standards in the sale and
service of ind.'.vldual life insurance and
annuities.

Member of the ^ E G O l ^ l G
roup

If you have any questions or concerns, you may call our customer
service line, Our toll free customer service line, 1-800-553-5957,
available Central Time from 7:00 AM to 5:30 PM Monday-Thursday and
Friday 7:00 AM to 4:30 PM. We appreciate your business and look
forward to serving you in the future.
Sincerely,

Elizabeth Alt
Customer Care Group
Life Investor!3 Insurance Company of America

